The paper explores the problem of the formation of the '(quasi-) customary law' , as a source of law created by, or contributed to by armed non-state actors (ANSAs). It argues that, despite some views presented in the doctrine of international law, claims of a quasi-customary international law are without foundation in the current state of international law. The paper is divided into three parts. The first part presents the views of legal doctrine concerning the customary law as contributed/created by non-state actors. The second section argues that ANSAs do not form practice and opinio juris which would allow them to create their 'own' customary law. The final part presents the possible challenges and consequences of including ANSAs in the process of formation of customary international law as created by States. In summary the conclusions posit that it could be potentially very harmful for international humanitarian law and the protection of human rights.
Introduction
The exact number of all active armed non-state actors (ANSAs) 2 all over world cannot be precisely estimated; one can only rely on indirect and approximate data, especially those related to the number of conflicts. Thus, according to the Uppsala Conflict Data Program, in 2017, there were forty-nine state-based conflicts, eighty-two non-state conflicts, and thirty-three actors engaged in onesided conflicts. 3 The Program also estimates that there were around 200 armed groups engaged in different conflicts between 1989 and 2017. 4 The Institute for Economics and Peace claims that in 2015 there were 148 'episodes of war, armed conflict or organized violence' , and non-state armed conflicts and instances of one-sided violence were the most frequent among these episodes. 5 The Geneva Call claims that since it was created in 2000, it is "engaged in dialogue" with over hundred ANSAs. 6 However, these numbers give only a partial picture of the activities of all ANSAs, since one has to realize that behind these numbers there are also numerous documents issued by ANSAs. Thus, one may posit that all ANSAs together constitute a significant and influential group.
The paper explores the problem of the formation of the so-called '(quasi-) customary law' , as a source of law created by, or contributed to by ANSAs. The paper assumes that ANSAs are not subjects of international law; as a result, they do not possess any rights or obligations under international law. Neither are they bound by treaty norms, because they cannot be parties to treaties; nor do they have rights and obligations under customary international law (CIL), which is created by States. Thus, claims concerning 'quasi-custom' attempt to include them into the international legal framework by creating a subtype or a separate type of customary law, which could include their vast practice and bind them. The paper argues that, despite some views presented in the doctrine of international law, claims of a quasi-customary international law are without foundation in the current state of international law, although the role ANSAs play in the international environment may constitute a starting point for the debate on how to shape and reform international law so it could be more inclusive with respect to the new developments and challenges it faces today. 7 The paper is divided into three parts. The first part presents the views of legal doctrine on customary law as contributed by, or created by, non-state actors. The second section argues that ANSAs do not form practice and opinio juris which would allow them to create their 'own' customary law. The final part presents uu.se/#/year/2017> Accessed 15 June 2019. A non-state conflict is defined by the Program as 'the use of armed force between two organised armed groups, neither of which is the government of a state, which results in at least 25 battle-related deaths in a year' (statebased is the opposite); and 'one-sided violence' refers to 'the use of armed force by the government of a state or by a formally organised group against civilians which results in at least 25 deaths in a year' . 4 See Pettersson, Therese, Eck, Kristine. Organized violence, 1989 -2017 . Journal of Peace Research, 2018 Institute for Economics and Peace, 'Global Peace Index 2017 ' , <http://visionofhumanity.org/app/uploads/2017/06/GPI17-Report.pdf> Accessed 15 June 2019. 6 Geneva Call, 'Mission' . Available at: <https://genevacall.org/who-we-are/> Accessed 15
June 2019. 7 In support of this thesis see e.g. International Law Commission, 'Fourth report on identification of customary international law, by Sir Michael Wood, Special Rapporteur' (2 May-10 June and 4 July-12 August 2016) A/CN.4/695, par. 21.
the possible challenges and consequences of including ANSAs in the process of formation of CIL as created by States. The conclusions posit that it could be potentially very harmful for international humanitarian law (IHL) and the protection of human rights.
The concept of quasi-customary law in the doctrine of law
Since few authors support the concept of "quasi-custom" in different forms, it is worth to briefly discuss their views on this idea.
Firstly, Anthea Roberts and Sandesh Sivakumaran claim that ANSAs may participate in the creation of what they call "quasi custom, " 8 a concept which includes the practice of both States and ANSAs. These Authors present three conditions of the creation of such 'quasi-customary law' , that is: ANSAs should be bound by existing CIL to preserve the stability of protection provided by international law; a new custom could be created only under the cooperation of States and ANSAs, so that the ANSAs "could contribute to the process of developing customary law, without being able to control its outcome"; practice of States and ANSAs would not be treated equally but the practice of States would be given more weight. 9 However, the Authors do not elaborate more on this idea, neither clarify whether this "quasi custom" would constitute a separate source of law towards the CIL created only by practice and opinio juris of States; whether it would replace the traditional CIL etc.
Secondly, Raphaël van Steenberghe notes that ANSAs should be bound by norms of IHL on the grounds of CIL, but not that created by States' practice and opinio juris, but rather "customary law created by armed groups themselves and only applicable to those groups, like custom created by international organizations and applicable to those organizations. " 10 In the meantime, van Thirdly, Marco Sassòli also refers to IHL, but suggests creating a new category of armed conflict, i.e. between States and terrorist organizations, and then creating a new body of law which would regulate only such conflicts. 12 Fourthly, the group 'Governance. Social Development. Humanitarian. Conflict. Applied Knowledge Services' -in its report entitled 'International Legal Frameworks for Humanitarian Action' -claims that quasi-custom is a way for allowing ANSAs to play a role in the creation of customary IHL; this claim can be realized by the "publishing of their codes of conduct, internal orders, drafted constitutions and penal codes, many of which may contain IHL provisions. " 13 Fifthly, Hugh Thirlway referring to the notion of 'quasi-custom' , postulates that the idea could be used to bolster the participation of non-state actors in international life "in a more direct way". 14 However, he does not insist on the creation of such 'quasi-custom' , but rather mentions "some kind of law-making activity" as a way of increasing non-state actors' participation in international relations "not fitting into the traditional categories. " 15 Finally, it is worth to mention that Anthony Clark Arend asserts that CIL could contain rules of different types, including rules which would be binding "on all types of international actors", adding that the mutual interactions of these actors would contribute to the formation of these rules. On the other hand, he also claims that there could be rules binding only on "some, not all, international actors. " 16 Summing up these views, it should be observed that there is neither a consistent idea of what this quasi-custom would be composed of, nor of exactly what the role of ANSAs would be in its creation. The viewpoints mentioned above leave many doubts as to whether this 'customary law of ANSAs' would be a body of law separate from the CIL formed by States; what would be the consequences of binding ANSAs with CIL; and whether they have law-making capacity. However, it seems that a prerequisite to answering all these questions is to examine the practice and opinio juris of ANSAs in order to find out how the conduct of different ANSAs could interact, and how it could be related to the traditional process of formation of CIL. 
Process of formation of CIL and ANSAs

General remarks
Today, the most common approach to CIL is the so called 'two-element' approach, which assumes that the identification of a CIL norm requires an assessment of both practice (usus) and the acceptance of that practice as law (opinio juris). 17 Insofar as a detailed examination of the elements of customary norms would require a separate dissertation, it is sufficient here to distinguish the most relevant traits of both practice and opinio juris as they relate to the topic of this article.
Insofar as practice is concerned, firstly it has to be attributable to a State. Thus, the acts of all branches of government, as well of all entities and individuals which may be attributed to a State are relevant for the process of formation of CIL. 18 Secondly, States' practice is composed of both physical and verbal acts; and a State's inaction may also be relevant. 19 According to the ILC, among examples of the manifestations of practice one can enumerate: physical actions of States; diplomatic acts and correspondence; conduct in connection with resolutions adopted by an international organization or at an intergovernmental conference; conduct in connection with treaties; acts of the executive, legislative and administrative branches; decisions of national courts; internal memoranda by States' officials; and official publications in the field of international law. 20 Thirdly, while a practice does not have to be universal it should nevertheless be sufficiently widespread. 21 Fourthly, the practice should be consistent; thus when a practice is uncertain or contradictory, there is no uniform usus. 22 this does not mean that complete consistency is required. 23 Fifthly, even though CIL "traditionally emerged as a result of a practice extending over a lengthy period of time, " shorter practices, or even precedents, may be relevant as well. 24 When it comes to opinio juris, first and foremost it has to be distinguished from other extra-legal considerations, such as courtesy, political expediency or tradition. 25 Thus, opinio juris means that States specifically regard a certain practice as having the force of law. Among the examples of opinio juris, one may enumerate public statements made on behalf of States; official publications; opinions presented by governments' legal advisors; internal memoranda by State officials; diplomatic correspondence; decisions of national courts; treaties and their travaux preparatoires; and conduct in connection with resolutions adopted by an international organization or at an intergovernmental conference. 26 Given the above, it should be highlighted that it is sometimes very difficult to distinguish those acts of States which may be qualified as manifestations of practice from those which may serve as opinio juris. 27 For example, it is hard to determine in general whether verbal statements of States are examples of practice or opinio juris; the qualification of such actions is possible only by examining the specific circumstances of each and every instance. 28 However, even when sharp distinction between manifestations of practice and opinio juris is not possible, it should not disqualify these manifestations from being taken into account in the process of formation of CIL.
ANSAs and formation of CIL
Manifestations of ANSAs' practice
First and foremost, it should be observed that, as in case of States, so too there are many examples of conduct by ANSAs. Among them are unilateral declarations, codes of conduct, statements of leaders, agreements concluded between ANSAs, States, international organizations and non-governmental bodies, deeds of commitment, internal rules and regulations, declarations of compliance, correspondence, as well as factual acts, omissions, and inaction. Thus, there is plethora of acts to analyse in order to examine their meaning and the convergences between them. Analysing these manifestations of conduct from the standpoint of their relevance for the process of formation of CIL, the first conclusion which can be drawn is that the acts of ANSAs vary considerably between themselves, especially with respect to their underlying intent. Thus on one hand, in looking for ANSAs' acts which potentially could be included in the process of creation of custom one should take into account acts which refer to possible obligations of ANSAs under international law, legal instruments or institutions. An example may be the Declaration and Program of Action for the Rights, Protection and Welfare of Children issued by the National Democratic Front of the Philippines (NDFP), which reaffirms the rights of children and resolves to carry out a program of action for the protection and welfare of children within the framework of the Guide for Establishing the People's Democratic Government (1972) On the other hand, some of the declarations and agreements issued by ANSAs include explicit statements testifying to their political character. For instance, the ' Agreement on Human Rights' established between the Government of El Salvador and the Frente Farabundo Martí para la Liberación Nacional (FMLN) states in its preamble: "On the understanding that for the purposes of the present political agreement (…), " which clearly demonstrates the political will of the parties to the instrument. 30 Thus, if the will underlying the idea of this agreement was not to create legal obligations, it should not be taken into account in the process of formation of any legal norms, including CIL.
However, sometimes it is hard to determine the status of some acts of ANSAs. One can refer here to, e.g., the letter from the Algerian National Liberation Front to the Committee of the Red Cross. 31 In this correspondence, the delegation of the Front indicated that since the beginning of the conflict with France, the French side had been violating the III Geneva Convention relative to the Treatment of Prisoners of War. The Front itself declared that it was "ready to apply" the provisions of this Convention in relation to all French soldiers captured by the Front on the grounds of Art. 2 (3) of the Convention, under the condition however of reciprocity of the application of the Convention by the French side. Consequently, the consent to be bound by the III Geneva Convention was con- ditional, and since the authors of the letter were aware that it was highly doubtful that the declaration would really influence the conduct on the part of France, the issuance of the letter must be seen as nothing more than a political act.
Another problem arises when ANSAs are issuing some acts while aware that they cannot be binding on them under international law. In support of this argument, one can refer to the resolution issued by the Sudan People Liberation Movement/Army -North (SPLM/A-N), which established an independent Human Rights Court "to address complaints of human rights violations in SPLM/A-N's liberated areas. " 32 Thus, even though the jurisdiction of the Court was focused on violations of human rights, i.e. international legal norms, the SPLM/A-N did not refer the cases of these violations to any international organ but decided to punish the perpetrators of such violations on its own, creating a separate judicial regime for that purpose. This means that the SPLM/A-N considers itself bound by human rights, but not under international law.
Summing up, in the absence of an explicit declaration it is hard to assess which statements made by ANSAs could potentially be relevant for the formation of custom or quasi-custom.
Consistency of practice
Internal consistency of practices of ANSAs
As described above, in the process of formation of CIL a practice should be generally consistent, and contradictions and uncertainties exclude the uniformity of usus and thus undermine the process of formation of customary norms. Hence, one needs to examine whether the practice of ANSAs is sufficiently consistent that it could form or contribute to the formation of customary norms.
However, before the practices of different ANSAs are compared from the standpoint of their consistency, one needs to examine whether the ANSAs practice is consistent internally, i.e. whether ANSAs follow their own declarations and are consequent in their actions. In this regard, four different attitudes may be distinguished.
Firstly, one should observe that the declarations of ANSAs with regard to the observance of human rights and IHL are usually very general in nature and do not refer to any particular legal instruments. Probably the most general regulation was issued by the Revolutionary United Front of Sierra Leone, entitled 'The Eight Codes of Conduct' , which included literally eight laconic rules:
To speak politely to masses; To pay fairly for all [that] you buy; To return everything that you borrow; To pay for everything that you demand or damage; Do not damage crops; Do not take liberty from women; Do not ill-treat captives; Do not hate or swear at people. 33 It would be hard to assess the legal meaning of these "Eight Codes", especially in terms of observance of international law, or to verify how the Front itself follows these rules.
Secondly, it also happens that ANSAs' declarations or agreements are very specific and include very narrow commitments or refer only to some specific situation. Consequently, one may infer that an ANSA does not feel obliged to observe the whole range of human rights and IHL norms, but only these limited rules they declare their acceptance of. For instance, in 1992 the Mozambique National Resistance (RENAMO) issued a Joint Declaration with the Government of Mozambique on the Guiding Principles of Humanitarian Assistance, in which it declared, inter alia, that "Assistance shall go to all affected Mozambicans, freely and without discrimination" (par. I (a)). 34 However, this did not mean that RENAMO ceased human rights or IHL violations in general. As pointed out by Amnesty International (AI) in its 2016/2017 report, only recently RENAMO members and supporters looted health facilities, as well as carried out attacks on highways and police stations, causing a number of casualties among the general population. 35 Thus, this singular agreement could not be treated as a general declaration made by the RENAMO about the observance of human rights or IHL norms. Similar examples can be found in the practice of other ANSAs.
Thirdly, apart from taking advantage of the narrow commitments they make, ANSAs also often violate their own declarations. This is true both with regard to agreements concluded by the ANSAs on their own, as well as to declarations or agreements made under the auspices of some international bodies. When it comes to the former instance, one can refer to the example of the Sudan People Liberation Army (SPLA), which in March 2002 concluded an agreement with the Government of the Republic of Sudan "to Protect Non-Combatant Civilians and Civilian Facilities from Military Attack, " 36 whereby the parties agreed, inter alia, to refrain from targeting or intentionally attacking non-combatant civilians, or facilities such as schools, hospitals, religious premises, health and food distribution centres (par. 1 (a) (b)). However, after the agreement was concluded, international bodies many times reported serious human rights violations perpetrated by the SPLA on civilians. of civilian populations by this group, enumerating, inter alia, that in the period from December 2013 to December 2015 the SPLA "killed civilians, including women, children and older persons, raped women and girls, looted and burnt civilian property and pillaged tens of thousands of livestock. " 37 One can also mention the "Report on Violations and Abuses of International Human Rights Law and Violations of International Humanitarian Law in the context of the fighting in Juba, South Sudan, " issued by the UN Human Rights Office, which is limited only to the period between 8 and 12 July 2016 in Juba. According to the report, even in this short time the SPLA soldiers reportedly shot directly at or indiscriminately in very close proximity to United Nations Mission in South Sudan's Protection of Civilians sites, killing fifty-three people, while at least 234 were reported injured (par. 39-40).
When it comes to declarations submitted under the auspices of international bodies, one can refer to the example of the Deed of Commitment for the protection of children from the effects of armed conflict, created under the auspices of the Geneva Call, which was signed by, inter alia, SPLM/A-N. However, in its recent report on situation of children in armed conflicts the UN Secretary-General pointed out that in 2017 the United Nations received allegations of recruitment and use of boys by the SPLM/A-N in Kurmuk, Blue Nile, although no cases could be verified. 38 Likewise, a Syrian armed group, the People's Protection Units, signed the Deed in 2014, but according to the UN Secretary-General's report, it was listed as a party that "have not put in place measures during the reporting period to improve the protection of children. " 39 Fourthly, it should be acknowledged that a number of ANSAs have complied with declarations they issued. A recent well-known example of that concerns the Revolutionary Armed Forces of Colombia (FARC), which in 2016 signed a bilateral ceasefire and cessation of hostilities agreement with the government of Colombia. According to the AI, since that time the number of cases of human rights abuses attributable to the FARC has fallen, and in addition FARC formally apologized for its role in human rights violations. 40 Moreover, recently the media reported that it is the Colombian government which primarily fails to comply with the peace accord, and that FARC is putting pressure on the government to continue to observe the agreements. 41 37 United Nations High Commissioner for Human Rights, 'Report of the In summarizing these events and data, it may be said that even though ANSAs select on their own the rules they wish to observe, and narrow as much as possible the extent of the commitments they make, they still often fail to observe their own declarations. Obviously, that is also often the case with States, which are obliged to follow certain legal obligations and breach them in the end. However, there are two substantial differences between the conduct of States and ANSAs when it comes to breaches of humanitarian law and human rights norms. First of all, even if States breach these norms, they still declare their compliance with international law and endeavour to justify their actions as legal, while ANSAs do not look for any justifications for their breaches. Secondly, ANSAs select and voluntarily declare their compliance only with a very limited number of legal norms, which not only puts them in a very privileged position but virtually also means that they do so because they are ready and willing to follow these obligations. If they fail to comply with even these narrow declarations, this means that they treat them only as political or moral acts and do not feel bound by any legal obligations. Moreover, contrary to the States' practice, it would be difficult to apply the rule formed by the ILC, that "[w]here the practice of a particular State varies, the weight to be given to that practice may be reduced", 42 since in case of the ANSAs majority of their practice would have to be omitted.
Comparing the practices of different ANSAs
One needs to note that since ANSAs' declarations and agreements substantially vary among themselves, it is hard to observe any consistency between them. Even more, it does not seem that these declarations follow one pattern or are focused, at least in majority, on some specific field. Having said that, projects like the Geneva Call's Deeds of Commitment undoubtedly may play a great role in harmonizing the commitments made by ANSAs. Currently, the Deeds concern four fields: total ban on anti-personnel mines and for cooperation in mine action; protection of children from the effects of armed conflict; prohibition of sexual violence in situations of armed conflict and towards the elimination of gender discrimination; protection of health care in armed conflict. 43 The Deeds have fixed texts which cannot be changed by the ANSAs, thus all armed groups make exactly the same commitments. While the Deeds do not refer to any particular treaty or customary obligations claiming that they are binding on ANSAs, 44 they still may be treated as a clear declaration on the part of ANSAs 42 ILC (note 18) Draft conclusion 7 [8], par. 2. 43 The texts of the three former Deeds are available on the Geneva Call website: https://genevacall.org/how-we-work/deed-of-commitment/. The last Deed, on the protection of health care in armed conflicts was launched only in November 2018 and the Geneva Call has not announced its text yet (https://genevacall.org/geneva-call-launches-an-innovative-newdeed-of-commitment-on-protecting-health-care-in-armed-conflict/). 44 However, it is noteworthy to observe that the Deeds contain a clause by which the ANSAs assert that "This Deed of Commitment shall not affect our legal status, pursuant to the relevant clause in common article 3 of the Geneva Conventions of August 12, 1949". that they are willing to refrain from violating at least these obligations. However, even though the majority of ANSAs which have signed the Deeds are not mentioned afterwards in the reports prepared by international bodies on the violations of humanitarian or human rights norms, twenty-four ANSAs have signed the Deed concerning the mines, twenty-six -on the protection of children, and twenty three have signed the Deed on the prohibition of sexual violence 45 . Given the numbers highlighted in the introduction to this paper, this means that only a small percentage of ANSAs have decided to adhere to the Deeds.
To put it differently, if there is any consistency in practice of different ANSAs, it is only in the sense that it is composed of violations of IHL and human rights norms. It is impossible to invoke here all the statistics connected with violations of international law by ANSAs, but to give an idea of the scale of the problem one can mention that the Report "Accountability for Human Rights Violations and Abuses in the DRC: Achievements, Challenges and the Way forward" indicated that between 1 January 2014 and 31 March 2016, the United Nations Joint Human Rights Office documented at least 3,356 human rights abuses committed by alleged combatants of different armed groups throughout the Democratic Republic of Congo (para 8). The AI Report claims that throughout 2016 and 2017, armed groups in Mali carried out several attacks against UN forces, killing twenty-five peacekeepers and six civilian contractors working for the UN; moreover, landmines used by armed groups killed and maimed civilians, peacekeepers and members of the security forces. 46 The number of human rights abuses carried out by ISIS, as well as affiliated groups, are countless; according to Human Rights Watch in Syria alone, apart from killing civilians in attacks ISIS continues to torture, rape and sexually enslave Yazidi women and children, many of whom were abducted in Iraq and taken to Syria, as well as executes men accused of homosexuality; while other groups fighting in Syria attack civilian objects like schools, mosques, and markets. 47 Many other examples could be invoked, including from media coverage.
To sum up, if there is any consistency between the different acts of ANSAs, it is rather in their acts of violation of international law. The declarations made by ANSAs do not allow for drawing any conclusions on the consistency of the practice of ANSAs, since it varies too much and only a small portion of it is harmonized by the declarations such as the Deeds of Commitment.
Other elements of practice
While consistency is not the only trait of practice that counts in the process of formation of CIL, it seems that the other characteristics are consequences of the 45 Geneva Call, ' Annual Report 2017' , p. 27. 46 AI (note 34) 245. 47 Human Rights Watch, 'Syria. Events of 2016. Available at: <https://www.hrw.org/worldreport/2017/country-chapters/Syria> Accessed 15 June 2019. consistency (or inconsistency) of a practice. Firstly, it is hard to discuss whether the ANSAs' conduct is widespread if their acts vary so much between themselves, and even a single ANSA can fail to have consistent practices. Secondly, it is likewise impossible to examine whether the ANSAs' practice is sufficiently long-lasting, since it is too different; while at the same time there are no precedents which would change this state of affairs.
Opinio juris
As has been illustrated, opinio juris means that States regard a certain practice as having the force of law. Thus, in case of ANSAs they too could theoretically regard a certain practice as law which is binding on them. It was also shown that in case of States it may be hard to distinguish between acts which constitute practice and opinio juris. The same is also true with regard to ANSAs. Thus, one may assume that some of the above-mentioned declarations and agreements made by ANSAs could also serve as expressions of opinio juris. However, to verify if they really may be treated as such, one needs to verify what the ANSAs say through their acts.
In the Deeds of Commitment ANSAs "hereby solemnly commit [themselves] to the following terms: […] . " The Free Syrian Army in its "Declaration" "emphasized" that "the areas where the revolutionary forces have besieged have been strictly militarily sieged, " as well as assured "that areas within our control are safe. " 48 The Karen National Union/Karen National Liberation Army of Burma/Myanmar (KNU) claims that "The KNU respects and promotes the fundamental principles of humanity, " as well as "Where security and safety for either ordinary citizens or humanitarian assistance providers are at risk, the KNU is duty-bound to take the appropriate protective security measures. " 49 The Comprehensive Agreement on Respect for Human Rights and International Humanitarian Law, concluded between Government of the Republic of the Philippines and the NDFP, states that "[t]he Parties recognize fundamental individual and collective freedoms" (art. 4), as well as "affirm the need to promote, expand and guarantee the people's democratic rights and freedoms" (art. 5) 50 . According to the N'Djamena Protocol on the Establishment of Humanitarian Assistance, The Government of the Republic of Sudan, the Sudan Liberation Movement and the Movement for Justice and Equality (...) have agreed as follows: (...) Human sufferings will be taken into account wherever they are found (...); Humanitarian assistance is provided regardless of ethnic origin, gender, nationality, opinions, race or religion (...). 51
Many other instances could be invoked. However, these examples, concerning different ANSAs from different parts of the world and created under different circumstances, allow for drawing some general conclusions. Firstly, in their declarations ANSAs do not claim that there is any practice which they recognize as law binding on them, neither explicitly nor implicitly. Rather, they either assert that in their practice they follow general humanitarian standards, declare that they recognize these standards, or, as in case of Deeds, ANSAs "commit" themselves to following certain rules. Secondly, these declarations do not refer to States' practice or the practice of other ANSAs, but rather to specific situations and the position the ANSAs have in the conflict in which they participate. Thirdly, none of the statements contains a declaration that an ANSA "is obliged", "feels obliged", "has an obligation" etc., but rather they are very soft and vague vows which do not resemble binding declarations made by States. Finally, none of them mentions that ANSAs could be bound by international legal norms, neither do they refer to any particular norms. Then, in 1988, the FMLN issued a declaration wherein it stated that "The FMLN shall ensure that its combat methods comply with the provisions of common Article 3 of the Geneva Conventions and Additional Protocol II, take into -February 1980, no. 220, p. 20. consideration the needs of the majority of the population, and defend their fundamental freedoms. " 54 Interestingly, the Palestine Liberation Organization (PLO) not only declared that it wishes to comply with IHL but also that it would like to adhere to the Four Geneva Conventions of 12 August 1949 and the two Protocols additional thereto. 55 These examples show that it is possible for non-state actors to commit themselves to specific legal obligations. However, one needs to observe that the PLO was in a special position when issuing its declaration, since it was submitted after it declared Palestine's independence and at a time when it sought to be recognized as the legitimate Palestinian authority; on the other hand, the declarations of the African National Congress, UNITA, and FMLN do not claim that these actors are bound by the Geneva Conventions under international law, since they only "renew the commitment", "intend to respect" or "ensure" that they "will comply with. " Thus, these four specific cases do not change the overall assessment of the expressions of opinio juris by ANSAs: while the PLO submitted its declaration not as an ANSA but as authorities of a newly declared State, the remaining three actors employed very vague language which denies that they considered their commitments as legally binding.
In summary, it is hard to deduce any consistent practice, nor any manifestations of opinio juris from the conduct of ANSAs. If there is any consistency in their practice, it is primarily because of violations of basic humanitarian standards, and even if ANSAs' acts do refer to particular legal rules, they do not seem to express any recognition of the binding force of these rules. Given that, it is impossible to ascertain the existence of any special branch of customary law formed by practice and opinio juris of ANSAs.
Contribution of ANSAs to the CIL formed by States
As has been shown above, ANSAs cannot form independent customary law. The only remaining possibility is that their acts could be included in the CIL formed by States. Thus, the pros and cons of such an approach should be analysed.
Firstly, as was demonstrated above, the acts of ANSAs consist mostly of breaches of IHL and human rights norms. Moreover, contrary to States' practices, ANSAs do not endeavour to make the international community believe that their conduct is in compliance with these norms. As a result, including the 54 Prosecutor v. Dusko Tadic A/K/A "Dule" IT-94-1 2 October 1995 (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction), par. 107. 55 Palestine and the Geneva Conventions. International Review of the Red Cross, January-February 1990, no. 274, p. 64. practice of ANSAs in the process of formation of CIL would amount to a regression in terms of the significance and protective values of these norms. 56 Secondly, one of the factors that is indispensable in the process of creation of customary norms is the will and consent of States. Not only can they protest against the formation of norms of CIL, but also their objections can be taken into account due to the persistent objector institution. Consequently, if the practice of ANSAs is to be included in the process of formation of CIL, they would have to consent to the fact that their conduct can result in the formation of legally binding norms. However, there are no declarations on the part of ANSAs which would suggest that they are aware that their acts could play a role in forming customary legal norms, nor that they consent to it.
Thirdly, since it is hard to deduce any manifestations of opinio juris from the conduct of ANSAs, this means that their acts could potentially contribute to only one of the elements of customary norms, i.e. practice. Thus, one may ask whether it is possible that ANSAs contribute to only one of the elements of custom and still are bound by it on equal terms as States?
Fourthly, one needs to consider the implications of including the ANSAs' conduct in the process of formation of CIL from the standpoint of binding ANSAs with legal norms. Some authors claim that incorporating the practice of ANSAs into the formation of custom "would (…) give them a sense of ownership of the rules, potentially making them less willing to break these rules. " 57 However, why should they comply with norms of a legal system they do not belong to? Does this mean that if their conduct would be included in the process of formation of CIL, they would automatically be bound by CIL on the same grounds as States are bound? Would it mean that they may be held responsible for their breaches of CIL? Who would decide if a particular armed group is bound by CIL?
Many more doubts may be raised in relation to this issue. However, if these questions were the only obstacles towards binding ANSAs with CIL, probably it would be worth the risk to include their practice in the process of formation of CIL, if doing so would help increase their compliance with CIL. Unfortunately, one cannot ignore the negative contribution the ANSAs may make to CIL by their violations of IHL and human rights. As a result, taking into account the current status of ANSAs and the role they play in international relations, the contribution of their practice to the formation of CIL would be impossible from the technical standpoint of the process of formation of CIL, and potentially very harmful for the international community.
The argument that ANSAs' practice should not be included in the process of formation of CIL has also been supported by two international bodies, i.e. the ICRC and the ILC. The ICRC textbook 'Customary International Humanitarian Law' states that:
The practice of armed opposition groups, such as codes of conduct, commitments made to observe certain rules of international humanitarian law and other statements, does not constitute State practice as such. While such practice may contain evidence of the acceptance of certain rules in non-international armed conflicts, its legal significance is unclear and it has therefore been listed under "Other Practice" in Volume II. 58 A quite similar approach was assumed in the draft conclusions of the ILC's works on the formation and evidence of CIL, as it claimed that the requirement of practice means first and foremost the practice of states, while the practice of international organizations may in certain situations be taken into account as well. At the same time, the conduct of other actors does not amount to "the formation, or expression, of rules of customary international law, but may be relevant when assessing the practice of states and international organizations. " 59
